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Appel | ant Rogelio P. Perez appeals the district court’s grant
of sunmary judgnent on his due process and First Anendnent cl ains.
For the followi ng reasons, we affirm
| . Backgr ound

Perez was enployed as Executive Director for the Housing
Authority of the Cty of Walde (“UHA’) from 1993 wuntil his
termnation on February 10, 2000, and was under contract with the
UHA until Novenber 30, 2003. In Septenber 1999, Appellee Enrique
Vasquez was nanmed Chai rman of the UHA Board by Appel |l ee Gus Neut ze,
the newl y-el ected Mayor. Perez had actively opposed Neutze’'s
el ection, believing that Neutze was opposed to affordabl e housi ng.
After his election, Mayor Neutze appointed new nenbers to the UHA
Boar d.

On Septenber 20, 1999, the UHA received a letter from the
Departnent of Housing and U ban Devel opnent (“HUD’) expressing
concern about the severe financial condition of the UHA' s Secti on
8 housing program a federal program designed to subsidize rents
for lowincone residents. The UHA woul d develop a budget that
anticipated the funds needed to adm nister the program and HUD
would then forward funds to the UHA to pay landlords for this
subsi di zed housi ng. As the UHA received revenue from tenant
contributions, it would reinburse those funds to HUD

The HUD letter stated that the UHA had been over-

requi sitioning funds fromHUD si nce 1993 and t hat m snmanagenent and
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a lack of proper oversight resulted in the UHA owi ng HUD $283, 515
as of June 30, 1999. In addition, HUD accused the UHA of using
HUD funds to pay for non-HUD projects. HUD required the UHA to
take imedi ate action to renedy this deficit or face adm nistrative
sanctions, including the possible termnation of the UHA's
managenent of the Section 8 program Specifically, it required the
UHA to submt a detailed Inprovenent Plan to address the
deficiencies and to set forth specific m|estones for inprovenent.

Perez, representing the UHA, submtted a Plan on Cctober 26,
1999, which HUD rejected as unrealistic. HUD ordered the UHA to
subm t by Novenber 24, 1999, “a revised, realistic | nprovenent Pl an
which will result in the reduction of the Section 8 Programdeficit
and repaynent of all funds due to HUD.” Instead of submtting a
revised Inprovenent Plan, Perez sent a letter to HUD aski ng what
specific changes HUD would consider acceptable and for any
“realistic” suggestions it may have.

On Novenber 15, 1999, the UHA Board held a neeting for Perez
to report to the Board on a nunber of topics. These topics
included: (1) the financial operating condition of the UHA since
1993; (2) the conversion of the Uvalde Housing Devel opnent
Corporation (“UHDC’) from an instrunentality of the UHA to a
private non-profit corporation; (3) personal services and
conpensation received by Perez fromthe UHDC, (4) the expenditure

of HUD funds for non-HUD purchases, including the purchase of the
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Granada Apartnents, now owned by the UHDC, and (5) the procurenent
of water stabilizers from Em ssions Panther, 1Inc., including
conpensation received by Perez’'s son for the transaction. During
the neeting, the Board engaged in an extensive discussion with
Perez concerning the above issues. The agenda also included
“[c]l]onsideration and possible action regarding the enploynent
agreenent wth M. Rojelio [sic] P. Perez as Secretary and
Executive Director of the Housing Authority, including evaluation,

discipline or termnation,” although no enpl oynent acti on was taken
at that tine.

On January 18, 2000, another Board neeting was held. The
agenda included plans to “deli berate the enpl oynent, eval uation,
reassi gnment of duties, discipline, or dismssal of the Executive
Director [Perez].” This discussion, however, was postponed because
Perez did not have his | awyer present. Thus, discussion of Perez’s
j ob status was postponed until January 26, 2000.

The agenda for the Board s January 26, 2000 neeting included

the “[c]onsideration and possible action regardi ng the enpl oynent

agreenent with M. Rogelio P. Perez as Secretary and Executive

Director of the Housing Authority, i ncluding eval uation,
discipline, or termnation.” The Board, wth Perez present,
extensively discussed Perez’'s job performance, including the

deficits owed to HUD due to his over-requisitioning of Section 8

funds and the use of these funds for non-Section 8 purposes in
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violation of the UHA's contract with HUD. The Board al so di scussed
hi s purchase of water stabilizers in 1994 w thout foll ow ng proper
bi ddi ng and di sclosure regul ations from Em ssions Panther, Inc.,
where his son was enpl oyed.

Perez responded to these allegations, contending that his
predecessor was responsible for the UHA's current dispute with HUD
and that the previous Board had ratified his other activities.
After this discussion, the Board did not take any further action.
But on February 10, 2000, the Board held another neeting. The
nmeeting’s agenda again included a discussion of Perez’'s possible
term nation. At this neeting, wthout further discussion, the
Board wunaninously voted to termnate Perez's enploynent
i mredi ately.

After his termnation, Perez filed suit in the Wstern
District of Texas agai nst the UHA, Mayor Neutze, and t he indi vi dual
Board nenbers alleging constitutional violations involving due
process and First Anmendnent retaliation. Perez also brought state
law clainms alleging breach of contract and viol ation of the Texas
Open Meetings Act. The defendants filed for summary judgnent,
seeking dism ssal on all clains. On June 1, 2001, the district
court adopted the magistrate’s recomrendati ons and di sm ssed all
clainrs wwth prejudice except for the breach of contract claim

whi ch was dism ssed without prejudice to be considered in state
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court.! Perez tinely appeal ed.
1. Analysis

Perez contends that the UHA violated both his property and
liberty interests protected by the due process clause of the
Fourteent h Amendnent because it failed to provide himnotice of the
reasons for termnation and a reasonabl e opportunity to respond to
the Board s contentions. Perez also maintains that he was
termnated for political reasons, not for job performance in
violation of his First Arendnent rights. Because these clains were
di sm ssed on summary judgnent, we will reviewthe decision de novo.
Quillory v. Dontar Indus., Inc., 95 F.3d 1320, 1326 (5th Cr.
1996) .
A Property I nterest

Perez first argues that his termnation resulted in a
deprivation of his property interest in enploynent wthout
procedural due process. Specifically, he contends that he was not
af forded sufficient notice and, thus, a neaningful opportunity to

be heard prior to term nation

The Constitution guarantees that life, |liberty, or property
wll not be taken by the governnment w thout due process of |aw
U S. ConsT. anmend. XIV, 8 1. “Procedural due process considers not

'n addition, the district court held that the defendants
waived any right to qualified imunity by failing to invoke
immunity tinely. The defendants do not contest this finding on
appeal .
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the justice of a deprivation, but only the neans by which the
deprivation was effected.” Caine v. Hardy, 943 F.2d 1406, 1411
(5th Gr. 1991). “Procedural due process is a flexible concept
whose contours are shaped by the nature of the individual’s and the
state’s interests in a particular deprivation.” 1d. at 1411-12.

“Ordinarily, a governnental entity may effect a deprivation
only after it has provided due process.” 1d. at 1412. However
t he necessary anount and kind of pre-deprivation process depends
upon the bal ance of three factors: (1) the private interest that
wll be effected by the official action; (2) the risk of an
erroneous deprivation of such interest through the procedures used,
and the probable value, if any, of additional or substitute
procedural safeguards; and (3) the governnent’s interest, including
the function involved and the fiscal and adm nistrative burdens
t hat addi ti onal or substitute procedural requirenents woul d entail.
ld. at 1412; Mathews v. Eldridge, 424 U. S. 319, 335 (1976).

Under this balancing test, the Suprene Court has concl uded
that a governnental entity nust accord a public enpl oyee effective
notice and an informal hearing permtting the enpl oyee to give his
versi on of events prior to termnation. See O eveland Bd. of Educ.
v. Louderm ||, 470 U S. 532, 546 (1985). The Court held that a
public enployee “is entitled to oral or witten notice of the
charges agai nst him an expl anation of the enpl oyer’s evi dence, and

an opportunity to present his side of the story.” Id.
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We concl ude that the UHA provided Perez due process prior to
his termnation.?2 First, prior to Perez's term nation on February
10, 2000, the Board had put Perez on notice that he was subject to
possi bl e term nation. The Board agendas, which were drafted by
Perez, for its Novenber 15, 1999, January 18, 2000, January 26,
2000, and February 10, 2000 neetings all listed as an item for
di scussion the possible term nation of Perez’ s enploynent. Perez
was clearly aware that his enpl oynent was at i ssue because not only
did he draft the agendas for the UHA neetings, he also had his
attorney present at every neeting except that of January 18. Thus,
Perez was put on notice prior to February 10, 2000, that he was
subject to term nation

Further, Perez was aware of the charges against himas well as
the UHA' s evidence on which it planned to base his term nation. At
t he Novenber 18, 1999 UHA Board neeting Perez discussed with the
Board his over-requisitioning of Section 8 funds, his use of
Section 8 funds for non-section 8 purposes, and his purchase of
wat er stabilizers when he had a conflict of interest. These were
the exact all egations the Board di scussed with Perez on January 26.
Therefore, Perez was made aware of the Board s charges and evi dence
agai nst himnore than two nonths before his January 26 neeting with

t he Boar d.

2 The parties do not dispute that Perez’s enpl oynment contract
wth the UHA provided himwith a valid property interest.

8



Case: 02-50189 Document: 0051219452 Page: 9 Date Filed: 04/14/2004

Finally, Perez had an opportunity to tell his side of the
story prior to term nation. At the January 26, 2000 neeting,
Perez, with his attorney present, was able to respond to all of the
UHA' s accusations that he had not properly performed as Executive
Director of the UHA He was able to argue that the financial
situation of the UHA was not his fault, but that of his
predecessor, and he was able to contend that he acted properly with
regard to his other activities.

Perez maintains that he did not receive formal, witten
reasons of the charges against himprior to termnation, and thus
he was not accorded constitutionally sufficient notice of the
reasons for termnation. This argunent is wthout nerit. A
governnental entity is not required to provide formal, witten
reasons for termnation in order to provi de procedural due process.
See Louderm |1, 470 U S. at 546. |Instead, the governnental entity
needs to provide notice “reasonably calculated to apprise the
accused of the pending action and to afford hinself an opportunity
to defend hinself.” See Everhart v. Jefferson Parish Hospital
District, 757 F.2d 1567, 1570 (5th G r. 1985)(quoting Kni ght v. La.
State Board of Medical Exam ners, 211 So.2d 433, 438 (La. C. App.
1968)). For the reasons given above, we conclude that UHA Board
provi ded such noti ce. Accordingly, we find the district court
properly granted summary judgnent on this claim

B. Li berty Interest
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Perez next maintains that the district court inproperly
granted summary judgnent on his |liberty interest claim “A
constitutionally protected liberty interest is inplicated only if
an enployee is discharged in a manner that created a false and
defamatory inpression about him and thus stigmatizes him and
forecl oses him from ot her enploynent opportunities.” Wite v.
Thomas, 660 F.2d 680, 684 (5th Cr. 1981); Hughes v. Gty of
Garl and, 204 F.3d 223, 226 (5th Cr. 2000).

This court has enunciated a test to be used when exam ning a
liberty interest claimrelated to public enploynent. |In order to
prevail, the plaintiff nust prove: (1) he was discharged; (2)
stigmati zing charges were nmade against himin connection to the
di scharge; (3) such charges were fal se; (4) he was not given notice
or an opportunity to be heard prior to the discharge; (5) the
charges were nmade public; (6) he requested a hearing to clear his
name; and (7) the enployer refused the request for a hearing.
Hughes, 204 F.3d at 226. Perez’s liberty interest claim fails
because, as stated above, he was given notice and an opportunity to
be heard prior to discharge. In addition, there is no evidence
that he ever requested a nanme-clearing hearing, |et alone proof

that this request was refused.? Therefore, this argunent is

3 Al t hough he contends that he had no opportunity to
request a name-clearing hearing, there is no requirenent that the
name- cl eari ng hearing occur before term nation. Rosensteinv. Cty
of Dallas, 876 F.2d 392, 396 n.8 (5th Cr. 1989) (holding that “the
State is not required to tender [a nanme-clearing hearing] prior to

10



Case: 02-50189 Document: 0051219452 Page: 11 Date Filed: 04/14/2004

W thout nerit.
C. First Amendnent Retaliation

Finally, Perez argues that the district court inproperly
granted summary judgnent on his First Amendnent retaliation claim
To prevail on a First Arendnent retaliation claim the plaintiff
must prove: (1) he suffered an adverse enpl oynent decision, (2) his
speech involved a matter of public concern, (3) his interest in
comenting on matters of public concern outwei ghed the defendant’s
interest in pronoting efficiency, and (4) the speech notivated the
defendant’ s actions. Kennedy v. Tangi pahoa Parish Library Bd. of
Control, 224 F.3d 359, 366 (5th Cir. 2000).

Here, the parties concede that Perez suffered an adverse
enpl oynent deci sion and that his speech invol ved a matter of public
concern. Therefore, we need only consider the remaining two
el ements. Because the district court based its decision to grant
summary judgnent on whether Perez’'s speech notivated his
termnation, we wll consider that issue first.

Summary judgnent is proper “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a

judgnent as a matter of law.” Fep. R CQv. P. 56(e). A dispute

di scl osi ng the charges or discharging the enployee.”). Therefore,
Perez had anple opportunity to request a nane-clearing hearing
after term nation.

11
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about a material fact is genuine if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.
Forsyth v. Barr, 19 F.3d 1527, 1533 (5th G r. 1994). The npbvant
must initially denonstrate the absence of a material fact issue.
| d. “I'f it satisfies that burden, the non-novant nust identify
specific evidence in the sunmary judgnent record denonstrating that
thereis amaterial fact i ssue concerning the essential el enents of
its case for which it wll bear the burden of proof at trial.” 1d.
Mere conclusory allegations are not conpetent sunmmary judgnent
evidence and are insufficient to overcone a sunmary judgnment
motion. Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1984); Eason
v. Thaler, 73 F.3d 1322, 1325 (5th Cr. 1996).

Here, the defendants maintain that Perez was fired for his
managenent of the UHA and argue that sunmary judgnent was proper
because Perez can not prove that his term nation was based on his
political activities. To avoid summary judgnent, Perez nust
provide specific evidence that his termnation was politically
nmotivated. To prove he was term nated for political reasons, Perez
provi ded a nunber of affidavits and depositions, as well as his own
deposition testinony. The district court concluded that his
deposition testinobny was conclusory and held that he had not
denonstrated that he was termnated as retaliation for his
political activities.

On appeal, Perez does not contend that the district court’s

12
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characterization of his deposition testinony as conclusory was
erroneous. Instead, he argues that the district court failed to
consi der the other affidavits and deposition testinony he submtted
and that this evidence was sufficient to allow a reasonable jury to
conclude that he was term nated due to his political activities.

Al t hough Perez is correct that the district court did not
expressly consider this additional evidence, we disagree that this
evidence is sufficient to allow his First Amendnent claim to
survive sunmary judgnent. Most of the depositions and affidavits
submtted by Perez only contain either conclusory statenents that
the termnation was political “pay-back” w thout any substantive
proof or discussion of statenents by non-defendants who wi shed to
see Perez fired. O this evidence submtted by Perez, the
testinony of only three individual s provi des specific evidence that
a nenber of the UHA Board planned to termnate Perez prior to his
actual term nation

Two affidavits and a deposition showthat Enrique Vasquez, the
UHA Board Chai rman who voted to fire Perez, stated before Perez's
termnation that he wanted Perez fired. Even assumng that this
testinony would be adm ssible at trial, these statenents fail to
provi de any evidence that Vasquez or any other nenber of the UHA

Board want ed Perez termnm nated because of his political activities.

In fact, the statenents provide evidence to the contrary. Amaro

Cardona’s affidavit provides that Vasquez “stated that Rogelio

13
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Perez should be fired for stealing from the Ualde Housing
Authority.” Antonio Ruiz's affidavit states that he was going to
fire Perez because he was “wong.” And in his deposition, Josue
Garza testified that Vasquez told himthat he wanted Perez fired
because he had lied on his initial application by not docunenting
all of his previous enployers. Thus, the only specific evidence
Perez presented shows that Vasquez had non-political reasons for
wanting to term nate Perez’'s enpl oynent.

Because the affidavits and deposition testinony submtted by
Perez do not provide evidence that he was term nated for politica
reasons, he has not shown that a reasonable jury could return a
verdict in his favor on this claim Therefore, we conclude that
the district court properly granted summary judgnment in favor of

t he def endants.

I11. Concl usion
For the foregoing reasons, we AFFIRM the district court’s
grant of sunmary judgnent on Perez’'s due process and First

Amendnent retaliation clains.

14
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